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The Same Taxpayer Requirement of Section 1031
Many taxpayers are not aware that one of the essential elements for 
a valid Section 1031 like-kind exchange is that title to the 
replacement property be held the same way as title to the 
relinquished property was held. The language of Section 1031 does 
not explicitly require this, but the requirement in Section 
1031(a)(3) that replacement property must be received by the 
"taxpayer" within 180 days of the date that the "taxpayer" sold the 
relinquished property has been interpreted to mean such. This 
requirement  has implications for relinquished property held by 
any of the following: spouses, trusts, partnerships, limited liability 
companies, corporations, land trusts, and Delaware statutory 
trusts. Each of these ownership types, and the implications of 
ownership by "disregarded entities," will be discussed below.

Spouses
If relinquished property is held in the name of only one spouse, then 
the replacement property should be held only in that spouse's 
name. That spouse might be able to make a tax-free gift of the 
replacement property to the other spouse at a later date. In order to 
avoid a step-transaction challenge, or suspicion that the transfer is 
a pre-arranged gift, the title-holding spouse should hold the 
replacement property in his name for a considerable period prior to 
transferring an interest to his spouse. Click v. Commissioner of 
Internal Revenue,  78 T.C. 225 (1982).

If relinquished property is held in both spouses' names, then the 
replacement property should also be held in both their names. In 
Technical Advice Memorandum 8429004, based on a North 
Carolina transaction, the replacement property was acquired only 
in the husband's name, and the IRS ruled that the wife gifted her 
share of the proceeds to her husband and must therefore report 
50% of the gain on the sale of the property.

Revocable Living Trusts
A revocable living trust, or grantor trust, is considered a 
disregarded entity for federal tax purposes. The taxpayer usually 
uses his own tax identification number and does not file a separate 
tax return for the trust.  The individual, not the trust, is the taxpayer 
for purposes of Section 1031. A taxpayer who holds relinquished 
property in his name may purchase replacement property in the 
name of a revocable living trust. This is a popular estate planning 
tool. A taxpayer who owns relinquished property in a revocable 
living trust may purchase replacement property in his individual 
name outside of the trust. A taxpayer may also transfer the 

relinquished property into a revocable living trust just prior to the 
exchange, or transfer the replacement property into a revocable 
living trust just after the exchange has ended without violating the 
holding period requirements of Section 1031. Ltr. Rul. 91106006; 
Rev. Rul. 2004-86.

Revocable Living Trusts
A revocable living trust, or grantor trust, is considered a 
disregarded entity for federal tax purposes. The taxpayer usually 
uses his own tax identification number and does not file a separate 
tax return for the trust.  The individual, not the trust, is the taxpayer 
for purposes of Section 1031. A taxpayer who holds relinquished 
property in his name may purchase replacement property in the 
name of a revocable living trust. This is a popular estate planning 
tool. A taxpayer who owns relinquished property in a revocable 
living trust may purchase replacement property in his individual 
name outside of the trust. A taxpayer may also transfer the 
relinquished property into a revocable living trust just prior to the 
exchange, or transfer the replacement property into a revocable 
living trust just after the exchange has ended without violating the 
holding period requirements of Section 1031. Ltr. Rul. 91106006; 
Rev. Rul. 2004-86.

Land Trusts
In Revenue Ruling 92-105, the IRS ruled that for 1031 exchange 
purposes, an interest in a land trust created under Illinois state law 
is  considered to be an  interest  in  the  real  property owned by  the 
land trust, and not an interest in personal property or a beneficial 
interest in the trust. This ruling also applies to land trusts created 
under the laws of other states provided that the trustee has title to 
real property; the beneficiary has the exclusive right to direct the 
trustee regarding the title to the real property; and the beneficiary 
has the exclusive control of the management of the property, the 
exclusive right to earnings from the property, and is obligated to 
pay taxes and liabilities on the property. Where the trustee's only 
responsibility is to hold and transfer property at the direction of the 
beneficiary, a trust will not be established for federal tax purposes. 
Please note that this ruling does not apply to Real Estate 
Investment Trusts (REITs) – an interest in a REIT does not qualify 
for Section 1031 treatment, because that interest is a securities 
interest which is excluded pursuant to §1031(a)(2)©.

The taxpayer should be careful to make sure that his land trust 
cannot be classified as a partnership for tax purposes, since 
partnership interests cannot be exchanged under Section 1031. 
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Private Letter Rulings 8113078 and 8346089 dealt with a land trust with multiple beneficiaries who had an 
agreement between them that was similar to a partnership agreement.

Delaware Statutory Trusts
In Revenue Ruling 2004-86, the IRS ruled that a beneficial interest in a Delaware Statutory Trust will be 
considered an interest in real property held by the trust for Section 1031 purposes. In this revenue ruling, 
the trustee's actions were limited to collecting and distributing income to the beneficiaries; therefore, the 
DST was classified as a trust for federal income tax purposes. Each beneficial interest in the DST 
represented an interest in a grantor trust and each individual owner was considered to own an undivided 
interest in the real property. The Service did state, however, that if the trustee had one or more of the 
following powers, the DST would have been classified as a partnership or corporation for federal tax 
purposes, which would have prohibited the exchange of the beneficial interests in the DST: (i) dispose of the 
real property and acquire new property; (ii) renegotiate or enter into a lease for the property; (iii) 
renegotiate or refinance the loan on the property; (iv) invest cash received; or (v) make more than minor 
non-structural modifications to the real property not required by law.

Partnerships and Limited Liability Companies
Pursuant to Technical Advice Memorandum 9227002, if the relinquished property is held in the name of a 
partnership or LLC, then the replacement property must be purchased in the name of the partnership or 
LLC. Technical Advice Memorandum 9818003 states that the individuals may not liquidate the partnership 
or LLC and purchase replacement property in their own names. In Private Letter Ruling 99935065, the IRS 
allowed an LLC to convert to a limited partnership during the exchange. A general partnership may convert 
to a limited partnership and a partnership may convert to an LLC or vice versa.

The ownership of the partnership or LLC may change during the exchange period. If 50% or more of the 
interests in the partnership is sold within a 12-month period, the partnership needs to make sure that said change does not result in a 
termination of the partnership under Section 708(b)(1)(B).

Private Letter Ruling 200807005 reiterates prior rulings by stating that acquisition of all of the partnership interests by the taxpayer in a 
disregarded entity, rather than taking title to the property, is allowed. In this case, rather than taking title in an LLC, the taxpayer formed a 
single-member LLC to be one of the partners, with the taxpayer as the other partner. For federal tax purposes, since the LLC partner was 
disregarded as a separate entity from the taxpayer partner, the partnership was wholly-owned by the taxpayer, and is a disregarded entity for 
federal tax purposes, even though it is considered a partnership under state law.

Single-Member Limited Liability Companies
A single-member LLC is a disregarded entity for federal tax purposes. The LLC usually uses the tax identification number of the sole member 
and then no separate tax return is filed for the LLC. An individual may sell relinquished property titled in his name and purchase replacement 
property in the name of his single-member LLC, giving the taxpayer the protection of a limited liability company. Conversely, a taxpayer may 
sell relinquished property titled in his single-member LLC and purchase replacement property in his individual name.

Private Letter Ruling 2001118023 states that the purchase of 100% of the membership interests in an LLC is the purchase of the assets of the 
LLC. This is a popular method of transfer in a reverse 1031 exchange, as it allows the taxpayer to save on transfer taxes and recording fees in 
some states, since there is no deed involved in the transfer, only an assignment of the membership interests in the LLC. In Private Letter 
Ruling 2001310014 and Private Letter Ruling 200521002, the IRS allowed the taxpayer to purchase replacement property in his individual 
name and then immediately contribute it to a single-member LLC without violating the holding period requirement of Section 1031. In the 
community property states (Arizona, California, Idaho, Louisiana, Nevada, New Mexico, Texas, Washington and Wisconsin), an LLC owned 
solely by a husband and wife as community property can be considered a disregarded entity for federal tax purposes even though the LLC has 
two members, pursuant to Revenue Procedure 2002-69. In a non-community property state, if the husband and wife own relinquished 
property in both of their names and want to purchase replacement property in an LLC, some  authorities have suggested that each of them 
can form their own single-member LLC, with the LLCs holding the replacement property as co-tenants (Jeremiah M. Long & Mary B. Foster, 
Tax-Free Exch Under § 1031 § 2:44 (2009)).

Corporations
If relinquished property is held in the name of a corporation, then the replacement property must also be purchased in the corporate name, 
not in the name of the shareholders. Conversely, if the shareholders own the relinquished property, then the shareholders, and not the 
corporation, must purchase the replacement property.

In a corporate reorganization, the IRS has allowed a predecessor corporation to sell relinquished property and the successor corporation to 
purchase the replacement property in an exchange. In Private Letter Ruling 9909054, the IRS ruled that a qualified subchapter S subsidiary 
is not considered to be a separate corporation from its parent corporation; therefore, a qualified subchapter S subsidiary may sell 
relinquished property and the parent corporation may purchase the replacement property, and vice versa.

It is essential that the same taxpayer requirement be complied with for a 1031 exchange to be successful. A taxpayer who wants to take title to 
replacement property in a different name than how he held title should consult with his tax advisor to make sure that he meets the same 
taxpayer requirement. As always, we at Investors Title are available to discuss this issue with either the taxpayer or his tax advisor, and direct 
you to any authority on point.
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Sign up for email newsletters at www.1031itec.com.  Click on Resource Center/Newsletters/Registration.

IRS Circular 230 Disclaimer:  To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. tax advice contained in this 
communication (including attachments) is not intended or written to be used, and cannot be used, for purpose of (i) avoiding penalties under the Internal 
Revenue Code; or (ii) promoting, marketing, or recommending to another party any transaction or matter addressed herein. 
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